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Appearances;  Thomas L. Butcher, Esq., Pineville, West Virginia,
for Complainant;
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Before;      Judge Melick

This case is before me upon the complaint of Franklin D. Johnson
under section 105(c)(3) of the Federal Mine Safety and Health Act of
1977, 30 U.S.C. section 801 et sea.,.'the "Act," alleging that Eastern
Associated Coal Corp. (Eastern) discharged him on March 20, 1980, in
violation of section 105(c)(l) of the Act. I/ An evidentiary hearing
was held on Mr, Johnson's complaint in Beckley, West Virginia, on August
18 and 19, 1981. On January 18, 1982, the case was transferred to the
undersigned Judge and the parties agreed to submit the case to this
Judge for decision on the existing record.

Mr. Johnson can establish a prima facia violation of section
105(c)(l) of the Act if he proves by a preponderance of the evidence
that he has engaged in an activity protected by that, section and that
the discharge of him was motivated in any part by that protected acti-
vity. Secretary of Labor ex rel David Pasula v. Consolidation Coal Co.,
2 FMSHRC 2786 (1980), rev'd. on other grounds, Consolidation Coal Co. v.
Secretary, 663 F2d 1211 (3d Cir. 1981). Before his discharge, Johnson
was night shift foreman in the 3 right 3 west section of Eastern's

_!/  Section 105(c)(l) of the Act provides in part as follows:  No
person shall discharge * * * or cause to be discharged * * * or other-
wise interfere with the'exercise of the statutory rights'of any miner

* * * in any coal * * * mine subject to this Act because such miner

* * * has filed or made a complaint under or related to this Act,
including a complaint notifying the operator or the operator's agent

* * * at the coal * * * mine * * * or because of the exercise of such
miner * * * on behalf of himself or others of any statutory right
afforded by this Act."

393and Health Amendments Act of 1977, Pub. L, No.
